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SB 3105 would require the Office of Environmental Quality COntrol to
administer an envirornnental arbritration program to address disputes arising
from Chapter 343 proceedings. The bill also includes proposed modifications
to the definition of "significant effect", additional applicability
criteria, and provision for public review of EAs. Also, draft EIS review
periods nay be extended in the case of large or canplex actions, the final
EIS is made available for public review and connnent, and applicants are
required to confonn to all mitigative measures incorporated in the final
ElS.
our statement on this bill does not represent an institutional position
of the University of Hawaii.
once again, many of the proposed amendments in this bill reflect
reconnnendations emerging from our 1991 EIS system study, including:
1) Increased participation of OEQC in document; review and agency
coordination;
2) Expansion of the definition of "significant effect";
3) Inclusion of a definition of "cunul1ative inpact" patterned after
the definition in NEPA;
4) Additions and/or amendments to the applicability criteria under
Section 343-5 concerning agricultural lands, historic sites,
certain streams, threatened or endangered species, wetlands, and
SMAs;
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5) Public review of FAs;
6) Same fonn of non-judicial review of detenninations pursuant to
Section 343-5, and;
7) Additional notification procedures for complex or controversial
actions.
We note a significant departure from our recamme.ndations in the
provision for arbitration to resolve disputes arising pursuant to Section
343-5. We suggested mediation through the Am program or its equivalent
(see pp 55, 56, 72, EIS :Report), largely because our inteJ::views with
constituents of the system elicited concerns over the costs, complexities,
and polarizations attendant on judicial proceedings. While arbitration is
not, strictly speaking, a judicial process, it more closely approaches
fomal contested case proceedings and outright court action than does
mediation. As such arbitration may remain a useful intennedi.ary recourse
should mediation fail to achieve resolution, but the less fomal, more
''win-win'' alternative should be thoroughly explored. first.
Additional triggers under section 343-5 proposed in SB 3105 generally
confonn to our suggestions. However, we would recommend that criterion (4)
(page 7, lines 2-5) which addresses historic sites be broadened through the
inclusion of the words, "or adjacent to" following "within" on line 2, and
by adding the phrase, "or sites clearly depicted on mapped inventories
undertaken by the Historic sites Office of the DINR or the Ofice of Hawaiian
Affairs. " This language would eliminate the need for the proposed item
(10), page 8, lines 17-18. Also, we note that under criterion (14), the
statutor:y reference to the SMA law in line 7, page 9, is incorrect.
With regard to extension of the review time for large, complex projects
(page 11, lines 16-18), we suggested that the extension be granted at the
request of the proposing agency for public actions and the approving agency
for applicant actions after receipt of a written request for such. an
extension.
'!here was extensive discussion in our report on the inportance of
mitigative measures. However, we pointedly avoided the recamme.ndation that
such measures be required as SPeCified in the EIS for two reasons:
1) Better mitigative measures might emerge during the development
process;
2) Prescribed solutions might discourage exploration of innovative
approaches to project mitigation.
Obviously, there are advantages and disadvantages to this provision of
SB 3105, but in any case, should this requirement be included, it should
apply equally to agency and applicant actions.
our report did not include provisions for equal focus on mitigation of
''minor'' iIrpacts. F'urthennore, we find no definition of a minor iIrpact in
this bill.
Finally, as noted in our comments on SB 3169, we find no definition of a
"pre1i.minaJ:y detennination" (p. 9, line 19) in the bilL
